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35.

36.

37.

38.

that this proposal be rejected.

Gord Robertson, nearby resident, spoke against the appeal in addition to his letter included as part of
the MPC report in Exhibit C.1. He stated that since he first purchased his property in 1961, he was
always held to the letter of the ZB at the time and was never given a variance. When he tried to build a
garage that was slightly outside the limit, the application was rejected. When he wanted to impinge on
an easement, it was rejected. He asked that the proposal be held to the same standard.

The Board also received written submissions from Doug and Annette Jensen, nearby residents, in
opposition to the proposal. Their comments focused on concerns about the magnitude of the variance
being requested and concerns about the design causing disruption to the neighbourhood. They also

raised the point that the Zoning Bylaw is in place to prevent the development of unapproved projects
and asked that the city enforce the bylaws.

The Board also received a written submission from Janet Cole, nearby resident, in opposition to the
appeal. Ms. Cole raised the issue of the proposed development being too large for Parkvale, that it is
outside the bylaw limits and standards for the community, and that the proposal is more appropriate in
a neighbourhood with larger houses or even acreages, but not in Parkvale. She closed her submissions
asking the Board to say no to this proposal.

The Board also reviewed the other written submissions contained within the MPC report and took the
comments of those within the immediate area under advisement. To summarize the letters received by
the MPC, a summary page was provided on page 73 of Exhibit C.1 which highlighted the issues raised by
the letters. The most common concerns centered around the size of the building, that it is not in
keeping with the Parkvale aesthetic, and impacts caused by constructing a tall building in this location.

REBUTTAL

The Development Authority

39.

In response to public comments about the proposed development, the Development Authority
provided the following response:
i. With regard to concerns about over-density, the Development Authority referenced para.
21 of Exhibit C.1 and noted that they are only able to count suites with approvals. Any
suites that are unapproved for which the City receives a complaint, are investigated and
either brought into compliance or ordered removed.

ii. Short term rentals are not currently regulated in the city so concerns about AirBnB, Vrbo
and other similar companies is outside the purview of the ZB.

iii.  The top floor of the proposed development is a functional attic space and fits under the
maximum height limit of Backyard Suites in the ZB.

iv. Responding to concerns about this being a precedent setting decision, each site is reviewed
and considered on an individual basis by the Development Authority.
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40. To summarize its position, the Development Authority noted that this is an appropriate proposal for
this site and a variance is reasonable given the circumstances. Further, this proposal provides eyes on
the park which can help with the security of the area, and retains the original 1940s era house. The
Development Authority went on to note that the user is not a planning consideration. However,
planning processes and guidelines allow for the orderly and economical use of land while striking a
balance between the developers desires to improve the property with the use and enjoyment of the
neighbouring parcels. As patterns change, the variance process allows for the gradual change of things
like the ZB to enable an efficient use of the land within the city.

The Appellant

41. The Appellant offered no further comments for rebuttal.

FINDINGS AND REASONS

42. The Board’s jurisdiction to hear this appeal is set out in section 687(3) of the MGA.

687(3) In determining an appeal, the board hearing the appeal referred to in subsection (1)

(a)

(a.1)
(a.2)
(a.3)
(a.4)

(i)

(if)

repealed 2020 ¢39 s10(52);

must comply with any applicable land use policies;

subject to section 638, must comply with any applicable statutory plans;

subject to clauses (a.4) and (d), must comply with any land use bylaw in effect;

must comply with the applicable requirements of the regulations under the Gaming, Liquor
and Cannabis Act respecting the location of premises described in a cannabis licence and
distances between those premises and other premises;

must have regard to but is not bound by the subdivision and development regulations;

may confirm, revoke or vary the order, decision or development permit or any condition

attached to any of them or make or substitute an order, decision or permit of its own;

may make an order or decision or issue or confirm the issue of a development permit even

though the proposed development does not comply with the land use bylaw if, in its

opinion,

the proposed development would not

(A) unduly interfere with the amenities of the neighbourhood, or

(B) materially interfere with or affect the use, enjoyment or value of neighbouring
parcels of land,

and

the proposed development conforms with the use prescribed for that land or building in the

land use bylaw.

43. The Board must determine whether those appearing and speaking before the Board are affected
persons. The Board notes that there was no objection made to those making submissions to the
Board; however, the Board wishes to review this issue for completeness.
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44,

45,

46.

47.

48.

49,

50.

51.

52.

53.

The Appellant is the Applicant for the Development Permit and is therefore affected. The Appellant has
the right of appeal under section 685(1).

The person who spoke in favor of the Appeal was a nearby Property Owner which is in 100 meters of
the Lands.

Those who spoke in opposition to the Appeal were nearby residents which is within 200 metres of the
Lands and some are members of the Parkvale Community Association.

Due to the proximity to the Lands, the Board finds that all persons that spoke in favor and opposed to
the Appeal are affected.

The Board reviewed the submissions received both in writing and orally at the merit hearing.

The Board then considered the proposed development and whether it conforms with relevant statutory
plans and the ZB. The Board first finds that a Backyard Suite is allowed as a Discretionary Use in the R-L
Zone. The Board also finds that the proposal is a dwelling unit and meets the definition of a Backyard
Suite as defined in 5.4.50 of the ZB. When considering the land use definition of the R-L zone, the Board
finds that this zone is primarily for low density dwellings to which, the proposed development
conforms. The Board also finds that a dwelling unit like the proposed development is compatible in use
with adjacent uses, namely, other dwelling units and the adjacent park.

The Board then considered the development criteria that is met by the current proposal and finds that
minimum lot size, overall height, setbacks, amenity space, off-street parking, and site coverage are all
met as per the requirements of the ZB.

The proposed Development includes developed floor area within the roof (directly under the roof)
which the Development Authority considers a loft.

In response to questions from the Board to both the Development Authority and the Appellant, the
Board determined that it was necessary to decide if the proposed development was a two-storey
building or a three-storey building despite the overall height being 9.95 m. While the Development
Authority noted that storey is not defined in the ZB, the Board relied on the long-standing legal
principle that when a term is not defined in an enactment, the ordinary definition of that word in
context should be used*. The Board also considered the definition of storey in the Oxford English
Dictionary (oed.com) which defines a storey as “each of the sections of a building comprising all the
rooms that are on the same level.” In this case, the Board determined that each level (the
garage/parking level, the upper floor, and the loft floor) comprised a storey resulting in a final count of
three storeys for the proposed development. The Board finds that the ZB states that a Backyard Suite
has a Maximum Height of “2 storeys with a maximum of 10.0 m from Grade”.

Given the above the Board identified the following issues,

i. The Development does not conform to the Maximum number of storeys for a Backyard
Suite.

" Landry v Rocky View County (Subdivision and Development Appeal Board), 2025 ABCA 34 at para. 22
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ii.  The Development does not conform to the Maximum Floor Area of 115m?.

54. The Board considered the reasons for refusal of the MPC in the context of the variance test set out in

55.

56.

57.

58.

59.

section 687(3)(d) of the MGA and the regulations of the ZB. In order to grant a variance, the Board
must find that the variance test in Section 687(3)(d) is met.

Section 687(3)(d)(i)(A) requires that the Board find the proposed development will not unduly
interfere with the amenities of the neighbourhood. The Board finds that the proposed development
satisfies most of the requirements laid out in the ZB without need for a variance. Due to the unique
situation of this property, the Board is cognizant that the small footprint of the existing home
drastically limits the floor area of a potential Backyard Suite. Given the location of the proposed
development on the edge of the community, facing a back lane and the adjacent park, the Board finds
that the proposed development will not unduly interfere with the amenities of the neighbourhood.
Further, the Board finds that the proposed development is not drastically out of place given the mix of
build forms and property layouts among the other properties on 45A Avenue.

Section 687(3)(d)(i)(B) requires the Board to find that the proposed development will not materially
affect the use, enjoyment, or value of neighbouring parcels. While the Board is aware that all
development is likely to cause at least some amount of impact, the Board finds that the proposed
development, located entirely within the required setbacks of the subject site and against the adjacent
park, will not have a material impact on the neighbouring properties. In oral submissions from affected
persons, several people raised concerns around shadowing and the view. The Board also heard and
was reminded of the escarpment to the east of the adjacent park resulting in a significant change in
elevation to the east of the park. As a result, the Board finds that the impact to shadowing is mitigated
by the presence of, and shadowing already caused by, the escarpment. Regarding the view, the Board
reviewed the photos submitted by the Appellant from the lane and finds that while there will be some
impact on view, it is within a reasonable balance of the Appellant’s right to develop her property and
the impact on the views of the neighbouring properties.

Section 687(3)(d)(ii) requires the Board to find that proposed development conforms with the use
prescribed for that land or building in the Land Use Bylaw. The Board finds that a Backyard Suite is a
Discretionary Use in the subject site’s R-L district and finds that the proposed development conforms
with the uses found in s.6.10 of the ZB.

Considering the above findings of the Section 687(3)(d) variance test, the Board then considered the
specific variances being requested. With regard to the proposed development having three-storeys,
the Board considered that the Maximum Height of 10 m is satisfied. The Board also considered that
even without development on the loft floor, essentially turning it to a two-storey building, the
Backyard Suite could still be built without changing the building envelope or overall height. The Board
also considered the comments of Ms. Robinson who noted that the same 10 m tall building could have
two storeys with very high ceilings or three storeys with standard height ceilings. The Board finds that
a variance to allow for the loft level is appropriate in the circumstances and grants the same.

The second variance is in regard to the Maximum Floor Area. After reviewing Section 687 of the MGA,
the Board finds that magnitude of a variance is not itself a determining factor. The Board then
considered whether the proposed development violates the intent of the ratio laid out in the ZB where
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a Backyard Suite is limited to a Maximum Floor Area of 75% of the building footprint of the main
dwelling. As discussed earlier, the Board finds that the 1940’s era home is not typical in the market
today and has not been a typical house size for several decades. As a result, the Board finds that the
requirement in 5.4.50.10 of the ZB is not reasonable and does not meet the intent of Council in the
present case. Further, when considering the MDP, the Board finds that the limit of 30 m? would not
allow for prudent and efficient use of the land nor would it allow for re-investment given that the
entire suite would be limited to some 323 ft%. The Board finds that a variance to the Maximum Floor
area to allow for a Backyard Suite totalling 145 m? is appropriate and grants the same.

60. The Board considered the proposed Conditions set forth in Exhibit H of the Development Authority's
submission Exhibit C.1. The Board heard no objections from the Appellant arguing that these conditions
should not be imposed. Given the nature of the conditions, the Board finds that they are reasonable
because they ensure continued compliance with the provisions of the ZB, and ensure the City is not
burdened with any additional costs related to the construction of the proposed development. The
Board agrees with the request from the Development Authority to impose conditions as written apart
from condition No. 5 which is amended to read as follows: “The Applicant shall ensure that the exterior
of the principal dwelling is finished in @ manner that is similar to or complements the exterior of
Backyard Suite to the satisfaction of the Development Officer. This must be completed prior to
occupancy of the Backyard Suite.”

61. The Board thanks the parties and affected persons for their time and submissions regarding this matter.

CLOSING:

62. For these reasons, the decision of the Municipal Planning Commission is overturned and the application
is approved with conditions as stated above.

Dated at the City of Red Deer, in the Province of Alberta, this 4™ day of March, 2025 and signed by the
Presiding Officer on behalf of all panel members who agree that the content of this document adequately

reflects the hearing, deliberations, and decision of the Board.
W

(i)}n Heger, Presiding Officer
Subdivision and Development Appeal Board

This decision can be appealed to the Court of Appeal on question of law or jurisdiction. If you wish to
appeal this decision you must follow the procedure found in section 688 of the Municipal Government Act
which requires an application for leave to appeal to be filed and served within 30 days of this decision.
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APPENDIX A
Exhibit A.1: Hearing Materials 13 pages
Exhibit B.1: Appellant Submission 6 pages
Exhibit C.1: Development Authority Submission 145 pages
Exhibit D.1: Additional Area Landowner Submissions 3 pages
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